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Air Quality Supplemental Testimony 

I. INTRODUCTION

A. Name: Gary Rubenstein

B. Purpose: This testimony addresses the air quality issues associated with the
compressed construction schedule for the project.  Although this issue was
qualitatively addressed in my original testimony in this case, the Committee
has asked for further analysis on this topic.

C. Qualifications: My qualifications were provided with my original testimony in
this case.

D. Prior Filings: Prior filings were addressed in my original testimony in this case.

II. PROPOSED LICENSING CONDITIONS

The Applicant believes that the construction mitigation requirements proposed
by the Commission staff remain adequate, even with the compressed
construction schedule.

III. SUMMARY

In the Committee’s order reopening the record dated April 25, 2002, the
Committee requested that each party provide supplemental testimony
regarding the construction impacts associated with a 24-hour construction
schedule.  This supplemental testimony has been prepared to address that
request.

This issue was addressed in a qualitative way in my testimony presented at the
March 11, 2002 hearing.  My prefiled testimony addressed this issue as follows:

“It is my understanding that an issue has been raised as to whether our
modeled air quality impacts during construction would be accurate if
the project’s construction schedule were compressed to a four-month
duration, working three shifts per day, instead of twelve months.  If
such a compression of the construction schedule were to occur, it
would likely significantly affect only our calculation of worst-case 24-
hour average sulfur dioxide and PM10 concentrations.  This is because
our calculations of worst 1-hour, 3-hour and 8-hour average impacts
would not be significantly changed, as there would be no change to the
short-term emission rates that we assumed.  Furthermore, there would
likely be no significant change to the annual average concentrations, as
the annual average emission rates would not be changed.  The worst
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case 24-hour average concentrations would likely be three times higher
than those we analyzed.  There are only two pollutants for which a 24-
hour average concentration is determined – sulfur dioxide and PM10.
A tripling of the 24-hour average sulfur dioxide concentrations would
leave this insignificant impact insignificant.  A tripling of the 24-hour
average PM10 concentration, from 13.2 µg/m3 to 39.6 µg/m3 would still
indicate that the project would not cause a violation of the state or
federal air quality standards, but would still contribute to existing
violations.  This conclusion is the same conclusion as has been reached
for the construction impacts of all of the CEC projects with which I am
familiar; consequently, I believe that the CEC staff’s standard
mitigation requirements for the PM10 impacts associated with
construction will reduce these impacts to a less-than-significant level,
even with a 24-hour construction schedule that is compressed to a
three-month period.”1

During my cross-examination by Mr. Freedman at the March 11 hearing, I
further indicated why I believed that the use of a 24-hour construction schedule
would not change my conclusions regarding the significance of air quality
impacts.

The state ambient air quality standard for particulate matter is violated
regularly in every county in California except for Lake County.
Consequently, any activity that results in an increase in PM10
emissions anywhere in the state is going to contribute to preexisting
violations.  And the point of that comment I made is that that was true
for our analysis based on the assumption that construction occurred
using one shift per day, and that would remain true if construction, in
fact, proceeded with three shifts per day.2

However, to address the concerns raised by the Committee in its order
reopening the record of this proceeding, I have performed a more detailed air
quality impact analysis that reflects an accelerated construction schedule.  For
the purpose of this analysis, I have assumed that during the months of June
through September, construction equipment is operating during 20 hours each
day, but that this operation can occur at any time during a 24-hour period.  The
basis for this assumption is the description of how a 24-hour construction
schedule would be implemented that was provided to me by the Applicant.  If
there is to be a 24-hour construction period, my understanding is that is will
occur during the initial construction phases, and will last only approximately
two months; to be conservative, we have assumed that this portion of the
accelerated schedule would last four months - June through September.  For

                                                     
1 Exhibit 4B, Testimony of Gary Rubenstein, pp. 10-11
2 3/11/02 RT 155:10-23
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the remaining months of the year, we assumed that the construction would
occur during up to 21 calendar hours (excluding only the period 1 am through
4 am), and that equipment operations during those calendar hours would occur
for 16 hours. 

The following table summarizes the results of an air quality dispersion
modeling analysis based on an accelerated construction schedule, and
compares these impacts with those presented in the AFC.3

Table 8.1D-3  Modeled Maximum Onsite Construction Impacts (revised)
Maximum

Construction
Impacts
(µg/m3)

Total
Impact

(µg/m3)

Pollutant
Averaging

Time
Original
(1 shift)

Revised
(accelerated)

Background
(µg/m3)

Original
(1 shift)

Revised
(accelerated)

State
Standard
(µg/m3)

Federal
Standard
(µg/m3)

NO21  1-hour
 Annual

228.4
1.1

229.1
2.8

241
49

469*
50

470
52

470
--

--
100

SO2  1-hour
 24-hour
 Annual

7.1
0.8

0.04

7.1
1.8

0.11

94
18.4
5.3

101
19
5

101
20
5

650
109
--

--
365
80

CO  1-hour
 8-hour

61.1
17.7

61.2
42.1

12,375
6,978

12,436
6,996

12,436
7,068

23,000
10,000

40,000
10,000

PM10  24-hour
 Annual2

 Annual3

13.2
1.9
1.9

37.0
7.2
7.2

114
25.4
28.7

127
27
31

151
33
36

50
30
--

150
--
50

Notes: 1. Ozone limiting method applied for 1-hour average, using concurrent O3 data (1997 to 1999).
ARM applied for annual average, using national default 0.75 ratio.

2. Annual Geometric Mean.
3. Annual Arithmetic Mean.
* - AFC value was erroneously shown as 467 µg/m3

With the exception of the 24-hour and annual average PM10 impacts, the values
shown above are not significantly different from those presented in the AFC.
The PM10 values are higher because the principal source of PM10 emissions is
fugitive dust, and fugitive dust impacts are generally over-estimated by
regulatory dispersion models.  The increase in comparison with the AFC
results is due to the assumed generation of dust during night-time hours when
dispersion is generally poorer.  The CEC’s standard mitigation measures are
expected to ensure that no significant dust impacts occur even under a 24-hour
construction schedule.  These standard mitigation measures, which are
included as staff proposed condition AQ-SC1, include the preparation of a dust

                                                     
3 Exhibit 2A, AFC, Appendix 8.1D
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mitigation plan which includes the following elements, in addition to standard
dust control measures such as good watering practices:

• The identification of the employee parking area(s) and the surface
composition of those parking area(s);

• The frequency of watering of unpaved roads and disturbed areas;

• The application of chemical dust suppressants;

• The use of gravel in high traffic areas;

• The use of paved access aprons;

• The use of posted speed limit signs;

• The use of wheel washing areas prior to large trucks leaving the project site;

• The methods that will be used to clean up mud and dirt that has been
tracked-out from the project site onto public roads;

• The use of windbreaks at appropriate locations;

• The suspension of all earth moving activities under windy conditions; and

• The use of on-site monitoring devices.

The other aspect of construction impacts that was re-analyzed based on a 24-
hour average schedule is the health risk associated with Diesel exhaust
particulate matter.  The analysis presented in the AFC concluded that Diesel
exhaust particulate matter would reach a maximum concentration, at any
location, of 0.073 µg/m3, with an associated health risk of 0.3 in one million.
Based on an accelerated construction schedule, the maximum Diesel exhaust
particulate matter concentration increases to 0.189 µg/m3, with an associated
health risk of 0.8 in one million.  Both the original and the revised levels are
well below the 10 in one million level considered to be significant.

Conclusion

With the implementation of the CEC staff’s standard construction mitigation
measures (AQ-SC1 through AQ-SC-3), and based on the above analyses, I
believe that the air quality impacts associated with an accelerated construction
schedule will comply with all applicable federal, state and local laws,
ordinances, regulations and standards, and remaining potential impacts, if any,
will be mitigated to a level that is less than significant.
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Biological Resources Supplemental Testimony

I. INTRODUCTION

A. Name: EJ Koford and John Reese

B. Purpose: This testimony addresses the Biological Resource issues associated
with the permitting of the storm water outfall for the project.  

C. Qualifications: EJ Koford – Mr. Koford’s qualifications were provided with the
original biological resources testimony in this case and are incorporated by
reference herein.

John Reese – Mr. Reese has a BS in Civil Engineering and an MEng in
Structural Engineering and is a licensed engineer with over 31 years of
civil/structural engineering experience. A resume is attached presenting Mr.
Reese’s qualifications.

D. Prior Filings: Prior filings were addressed in my original testimony in this case.

II. PROPOSED LICENSING CONDITIONS

The Applicant believes that the biological resource mitigation requirements
proposed by the Commission staff in the Staff Assessment and Supplement
remain applicable. 

III. SUMMARY

Background

The Commission expressed concern with the lack of evidence in the record to
demonstrate that the Applicant would be able to receive the necessary permits
for the storm water outfall from the Santa Clara Valley Water District (SCVWD)
and, if necessary, from the California Department of Fish and Game (CDFG)
and the United States Corps of Engineers (USACE).

The Applicant has met with the SCVWD to finalize the storm water outfall
design. Based on these meetings, the SCVWD has directed the Applicant to
revise the storm water location and directed the Applicant to abandon the
plans for constructing a storm water outfall near the Ordinary High Water
Mark (OHWM) in the Coyote Creek channel.  The preferred plan is to use an
existing outfall in the high flow channel, which is similar to the approach
suggested in the original LECEF design. 

The SCVWD’s preferred approach is expressed in a SCVWD letter, dated April
22, to the Commission Staff’s project manager. A copy of this letter is attached
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(as Attachment BIO-1) to this testimony for incorporation into the evidentiary
record. The SCVWD’s stated reason for preferring this approach was to
minimize construction activities and therefore mitigate potential adverse
impacts to Coyote Creek.

To satisfy the Commission’s need for evidence of the storm water outfall
permitting effort, the Applicant presented the SCVWD with a revised storm
water outfall design based on the use of the existing storm water outfall located
in the high flow channel at a May 1, 2002 meeting. The Applicant received the
SCVWD’s comments on this revised outfall design and submitted the final
design drawings necessary for the SCVWD to issue a construction permit on 7
May 2002. The SCVWD’s letter of April 22nd included a schedule for the
issuance of the permit and stipulated that if the Applicant issues a design plan
for the outfall by May 10th, then the SCVWD can issue a permit by May 31,
2002. Attachment BIO-2 contains a copy of the Applicant’s permit submitted to
the SCVWD on 7 May 2002.

Furthermore, the Applicant has submitted the revised outfall design drawings
to the CDFG as an amendment to the Section 1600 permit determination
formally submitted on February 1, 2002, and is awaiting a response from the
CDFG. The Applicant fully expects the CDFG will not require the issuance of a
Section 1600 permit for the revised storm water outfall. The USACE has
determined that the elevation of jurisdiction of the outfall is approximately 10
feet mean sea elevation and any work above this elevation is not subject to
USACE jurisdiction.  The outfall being permitted by the SCVWD is located at
an elevation above 19 feet MSEL .

Consistency with LORS

The revised storm water outfall design is not expected to require a CDFG
Section 1600 permit, nor are any permits expected to be required by the
USACE. Therefore, the biological resources LORS consistency analysis
presented in the LECEF Application for Certification and the Commission’s
Staff Assessment and Supplement continues to be applicable.

Conclusion

The Applicant has worked closely with the SCVWD, and has consulted with
the CDFG and the USACE to facilitate the issuance of the necessary permits for
the construction and operation of the storm water outfall. Based on the permit
issuance schedule provided by the SCVWD and the Applicant’s expectation
that the only permit required is from the SCVWD, all necessary permits will be
issued before the Commission issues its final decision on the LECEF project.
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JOHN N. REESE 
Senior Program Manager  

Education 
M.E., Structural Engineering, University of California, Berkeley, CA, 1977
B.S., Civil Engineering, U.S. Military Academy, West Point, NY, 1970

Professional Registrations
Professional Engineer: Virginia

Distinguishing Qualifications

♦ Proven ability to manage complex engineer programs in the private and public sectors 
♦ Extensive experience with US Army Corps of Engineers Civil Works and environmental

restoration programs
♦ While District Engineer for the Sacramento District, he oversaw extensive Water

Resource studies and designs focused on increasing levels of flood protection and
improving navigation functions within a geographic responsibility in excess of 300,000
square miles

♦ Experienced in direct interaction with elected officials and federal and local agencies
concerning complex and politically sensitive issues; coordinated with over 40 Members
of Congress and state and local officials in eight Western states from Colorado to
California, including the California Congressional delegation in Northern CA and the
Bay Area

Relevant Experience 

• Directed execution of the Corps’ flood control program including enhancement of flood
protection for the cities of Sacramento, Napa, and San Jose; presided over multi-agency
and local/state political discussions leading to engineering solutions that balanced
restoration and flood issues for the Napa, lower Guadalupe, Coyote Creek, and
Sacramento Rivers 

• Worked with federal and state agencies for the Florida Everglades Restoration program;
directed engineering and planning tasks for USACE focused on providing surface and
ground water hydrologic and modeling services in support of flood control and
environmental restoration efforts

• Directed the remediation for closure and reuse of the Presidio of San Francisco;
coordinated with state and local agencies to deal with soil and ground water
contamination with serious potential hydrological impact to the quality of the San
Francisco Bay 

• Directed the fast track remediation for closure/reuse of Hamilton Field (Marin County);
responsible for site investigation and remedial design and actions to meet Federal, State,
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and Bay Area regulator requirements; developed strategies to meet rigorous criteria in
tidal areas adjacent to the San Francisco Bay

• Engineering Manager for a $25 million Design-Build project for a reclaimed water
pipeline to provide cooling water to a 650 megawatt power plant in San Jose 

Employment History
• CH2MHILL, Jacksonville, FL and San Jose, CA, Senior Program Manager, December

1998 – Present
• CSX Transportation, Jacksonville, FL, Vice President Engineering, August 1996-October

1998 
• U.S. Army Corps of Engineers, Sacramento, CA, Commander and District Engineer, July

1993-August 1996 
• Headquarters, U.S. Army Japan, Camp Zama, Japan, Command Engineer, July 1991-

June 1993 
• U.S. Army Corps of Engineers, Various locations, U.S. Army Engineer Officer, 1991-

Prior 
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Attachment 1
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Attachment 2
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Noise Supplemental Testimony

I. INTRODUCTION

A. Name: Mark J. Bastasch

B. Purpose: This testimony addresses the noise issues associated with the
compressed construction schedule for the project.  

C. Qualifications: My qualifications were provided with my original testimony in
this case and are incorporated by reference herein.

D. Prior Filings: Prior filings were addressed in my original testimony in this case.

II. PROPOSED LICENSING CONDITIONS

The Applicant believes that the construction mitigation requirements proposed
by the Commission staff in the Staff Assessment and Supplement remain
adequate, even with the compressed construction schedule.

III. SUMMARY

Background

As stated in the applicants original testimony, except for steam blow and pile
driving activities, the anticipated construction noise emission levels and
equipment usage for each phase of construction will result in noise levels at the
mobile home park that range from 46 to 57 dBA. These noise levels are
anticipated to be audible at the mobile home park residences but are not
expected to cause undue disturbances to residents, especially when compared
to existing levels (10 p.m. to 5 a.m. average L90 of 50 dBA per Response to Data
Request Noise-1).

Construction noise levels at the Cilker residence and the temporary trailer
camp are expected to vary between 56 and 69 dBA (Applicants original
testimony).  As stated in the Staff Assessment, this means that general
construction noise at the Cilker homes would at times exceed the existing
ambient noise levels by approximately 10 dBA.  Construction activities,
including steam blows, can be conducted in accordance with Conditions
NOISE-1 through NOISE-6.  These conditions establish a noise complaint
resolution process and limit the hours of noisy construction work. (per
Applicants original testimony and staff assessment).  Construction noise is also
by its very nature temporary and in this case 5 to 6 months due to the proposed
compressed construction schedule.
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As stated in Response to Data Request Noise-3, noise estimates are based on
data reported in 1977 and actual levels are typically lower than predicted.

Consistency with LORS

The City of San Jose does not have a construction noise standard.  The 7:00 p.m. to 7:00
a.m. restriction on construction activities is specific to sites that are within 500 feet of a
residential unit (Title 20, City of San Jose Municipal Code, Section 100.450). The LECEF
site and linear features are more than 500 feet from any existing residential unit
(including the trailers on the Cilker’s property).  Therefore, construction noise from the
LECEF site and linear features does not violate the City of San Jose’s LORS. 

The City’s Zoning Ordinance, which does not regulate construction activities, was
recently changed to state that the “sound pressure level generated by any use or
combination of uses shall not exceed the decibel level at any property . . . except upon
issuance and in compliance with a Conditional Use Permit as provided in Chapter
20.100.”  Those levels are 55 dBA for industrial use adjacent to residential use; 60 dBA
for industrial use adjacent to commercial uses or 70 dBA for industrial use adjacent to
industrial or uses other than residential or commercial purposes.  The 55 dBA
residential level will only be exceeded at the mobile home park during the loudest
phases of construction.  Those activities are already required to be conducted during
daytime hours when noise levels from transportation sources are dominant.  Existing
hourly noise levels at the backyard of the Cilker home routinely exceed 55 dBA given
their proximity to the highway.  Only between Midnight and 4 a.m. do levels drop
below 55 dBA.  Again, noisy construction activities are limited to daytime hours.

Conclusion

Construction of LECEF, as with any construction project, will generate noise.  The
predicted levels at the mobile home park will be audible, but likely not disturbing
given the existing noise levels.  Noise levels at the Cilker’s residences may exceed
existing levels by 10 dBA. Limiting the hours of noisy construction activities to the
daytime hours will reduce nighttime construction noise.  Heavy earthwork activities
would primarily be conducted during the day while nighttime construction activities
would typically include quieter tasks such as pulling wires, fitting pipe, etc.  The
mitigation measures proposed in the Staff Assessment establish a noise complaint
resolution process and limit the hours of noisy construction work.  These are sufficient
measures to mitigate temporary construction impacts to a less than significant level.
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Public Health Supplemental Testimony

I. INTRODUCTION

A. Name: Jerry Salamy

B. Purpose: This testimony addresses the public health issues associated with the
compressed construction schedule for the project.

C. Qualifications: My qualifications were provided with my original testimony in
this case.

D. Prior Filings: Prior filings were addressed the original Public Health testimony
in this case.

II. PROPOSED LICENSING CONDITIONS

The Staff Assessment for the project filed by the CEC did not propose any
conditions for certification for public health. However, mitigation measure
(AQ-SC1, AQ-SC2, and AQ-SC3) were proposed in the Air Quality section of
the Staff Assessment and Supplement which were intended to reduce the
LECEF’s construction emissions to below significant levels. The Applicant
believes that these construction mitigation requirements proposed by the
Commission staff (AQ-SC1, AQ-SC2, and AQ-SC3) remain adequate, even with
the compressed construction schedule. 

III. SUMMARY

In the Committee’s order reopening the record dated April 25, 2002, the
Committee requested that each party provide supplemental testimony
regarding the construction impacts associated with a 24-hour construction
schedule.  This supplemental testimony has been prepared to address that
request.

To address the concerns raised by the Committee in its order reopening the
record of this proceeding, a more detailed air quality analysis was conducted
that reflects an accelerated construction schedule.  The assumptions used in
modeling impacts with the analysis were that during the months of June
through September, construction equipment is operating during 20 hours each
day, but that this operation can occur at any time during a 24-hour period.

The estimated health risks associated with Diesel exhaust particulate matter
were analyzed to determine if increased risks could be associated with a
compressed construction schedule.  The analysis presented in the AFC
concluded that Diesel exhaust particulate matter would reach a maximum
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concentration, at any location, of 0.073 µg/m3, with an associated health risk of
0.3 in one million.  Based on an accelerated construction schedule, the
maximum Diesel exhaust particulate matter concentration increases to 0.189
µg/m3, with an associated health risk of 0.8 in one million.  Both the original
and the revised levels are well below the 10 in one million level considered to
be significant.

Conclusion

With the implementation of the CEC staff’s standard air quality construction
mitigation measures (AQ-SC1, AQ-SC2, and AQ-SC3), and based on the above
analyses, the estimated human health risks potentially associated with an
accelerated construction schedule will be less than significant.
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Traffic and Transportation Supplemental
Testimony

I. INTRODUCTION

A. Name: Jeanne Acutanza

B. Purpose: This testimony addresses the Traffic and Transportation issues
associated with the compressed construction schedule for the project.  

C. Qualifications: My qualifications were provided with my original testimony in
this case and are incorporated by reference herein.

D. Prior Filings: Prior filings were addressed in my original testimony in this case. 

II. PROPOSED LICENSING CONDITIONS

The Applicant believes that the construction mitigation requirements proposed
by the Commission staff in the Staff Assessment and Supplement (TRANS-1
and TRANS-2) remain adequate, even with the compressed construction
schedule.

III. SUMMARY

Background

For the AFC’s Traffic and Transportation subsection it was documented that
the construction phase will take approximately 4 to 6 months and two
construction shifts will be used to expedite the construction.

The purpose of this testimony is to summarize the potential impacts associated
with a more defined project construction schedule.  This schedule defined the
construction period occurring 24-hours per day (3:00 am to 3:00 pm) for the
first two months of construction and 20 hours per day for the remaining 4 to 5
months (4:00 am to 2:30 pm and 3:00 pm to 1:00 am). 

Consistency with LORS

Since the original premise of the work schedule is still applicable4, the more
defined construction schedule does not change the original assessment of the
applicable LORS stated in subsection 8.10.3 (Laws, Ordinances, Regulations
and Standards) of the AFC.  To fulfill requirements and be consistent with the
Santa Clara Valley Congestion Management Plan, a Transportation Management Plan

                                                     
4 Los Esteros Critical Energy Facility Application for Certification, Section 8.10.2.3, Page 8.10-12, August 2001.
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(TMP) was created. Within the TMP, a defined construction route, construction work
schedule controls to minimize peak hour traffic disturbances and a monitoring
program were established to support the policies of the Santa Clara Valley
Congestion Management Plan. The detailed construction schedule is consistent
with these controls set forth.  

Conclusion

Because the TMP and AFC assumed the construction phase lasting 4 to 6
months with two construction shifts occurring daily, the TMP and AFC still
meet all necessary LORS and therefore no new mitigation is proposed with the
defined project construction schedule.  The AFC’s assessment of the
construction impacts during the peak hour assumes construction shift impacts
during the peak hour.  This is a conservative assessment because current
construction scheduling indicates most trips would occur outside the peak
hour. With the more defined construction schedule, all previous traffic impacts
would be reduced since the work shifts occur outside the peak hours and
therefore this would be a benefit to overall traffic conditions.  

Within the TMP, controls were proposed that the contractor must provide shift
changes outside of the morning and afternoon peak periods.  This is fulfilled
with the proposed construction shifts (3:00 to 4:00 am in the morning and 2:30
to 3:00 pm in the afternoon).

Therefore, the proposed traffic and transportation mitigation measures
presented in the Staff Assessment and Supplement (TRANS-1 and TRANS-2)
result in a further reduction of already insignificant construction traffic and
transportation impacts.

The Applicant has submitted the TMP to the Commission’s Compliance Project
Manager (CPM) and local/state agencies for approval on February 11, 2002.
The Applicant has received and incorporated comments on the TMP from the
local and state agencies and is awaiting approval of the TMP by the
Commission’s CPM.
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Transmission System Engineering
Supplemental Testimony

I. INTRODUCTION

A. Name: Amanali Amirali, P.E.

B. Purpose: This testimony addresses the electrical transmission system interconnection
of LECEF with the PG&E 115 kV transmission grid and the associated agreements
between PG&E and LECEF LLC. 

C. Qualifications: Amanali Amirali, P.E., has more than 12 years of experience working
in the electric utility industry.   During this tenure he has developed a diverse portfolio
of job skills in the areas of power systems operations, planning, and contracts.  

II. Transmission System Interconnection

LECEF LLC and PG&E have reached consensus on the Generator Special
Facilities Agreement ("GSFA") and Generator Interconnection Agreement
("GIA") for LECEF.  The GSFA outlines the cost and the work associated with
interconnecting the LECEF to the PG&E grid.  The GIA, on the other hand,
specifies terms, conditions and limitations on operations (should there be any)
for this power generating facility both before and after the completion of PG&E
Los Esteros substation.  PG&E had tendered to LECEF LLC the execution
copies of the above agreements.  The execution copies of these agreements were
signed by LECEF on April 19, 2002, and returned to PG&E.  Copies of these
final agreements are attached to this testimony as Attachment Trans-1.   

The interconnection of LECEF to the PG&E 115kV Transmission System and
operations of LECEF is not dependent on the construction of PG&E Los Esteros
Substation.  The Letter Agreement Supplementing, Clarifying, and Modifying
the GSFA between PG&E and LECEF LLC outlines the conditions for the
Interconnection of LECEF before the completion of PG&E’s Los Esteros
Substation.  PG&E’s Los Esteros Substation will not be built prior to LECEF’s
completion.  Until Los Esteros Substation is built, LECEF will transmit energy
to the grid via a temporary 2000 foot 115 kV overhead wood pole line that will
be built to interconnect LECEF to PG&E’s Nortech-Trimble 115 kV line near
Highway 237.  PG&E will design, build and own the temporary tap line.
Previously filed testimony demonstrates that this line can and will be
constructed well in advance of the completion of the LECEF’s commercial
operation. (See attached Letter from Tom Marki of PG&E to Mr. Nick Gaglia
dated March 27, 2002 in Attachment Trans-1.) 
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Following the completion of the PG&E’s Los Esteros substation, a new GSFA
would be executed between PG&E and LECEF LLC.  LECEF would have two
short 115 kV under-ground transmission lines (approximately 250 feet),
interconnecting it to PG&E’s Los Esteros Substation to the North/North West.
The current agreements between PG&E and the LECEF LLC are clear that the
temporary interconnect to the PG&E system via the wood pole line will not be
terminated until such time as the permanent interconnect to the Los Esteros
Substation is available and ready to be implemented by both PG&E and LECEF
LLC.
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Visual Resources Supplemental Testimony

I. INTRODUCTION

A. Name: Thomas Priestley and Valerie Young

B. Purpose: This supplemental testimony addresses three issues related to visual
resources: 1) visual resource issues associated with the compressed
construction schedule for the project, 2) the additional mitigation measures
suggested by the City of Milpitas in its Opening Brief, and 3)  consistency with
LORS

C. Qualifications: Our qualifications were provided with our original testimony
in this case and are incorporated by reference herein.

D. Prior Filings: Prior filings were addressed in our original testimony in this
case, which was filed on March 18, 2002.

II. SUMMARY

A.  Visual Issues Associated with Compressed Construction Schedule

The only visual resource issue related to the compressed construction schedule
is nighttime construction lighting.  During the first two months of the 5 to 6
month construction period, construction activities will take place 24-hours per
day. During the remainder of the construction period, construction activities
will take place for 20 hours per day (4:00 AM to 2:30 PM and 3:00 PM to 1:00
am). As a consequence of this revised construction schedule, the construction
lighting will be visible for more hours per night than would be the case under a
daytime only construction schedule. To the extent that it is consistent with
safety requirements, nighttime construction lighting will be minimized and
will be directed in such a way as to reduce off-site lighting impacts. Because of
this attenuation of off-site lighting, the visual impacts of the lighting associated
with nighttime construction will be maintained at a level that is less than
significant.

B.   Additional Visual Mitigation Measures Suggested by City of Milpitas 

The Committee’s Order directs the Applicant to “confer with Milpitas in an
effort to develop an appropriate mitigation plan to screen the proposed project
consistent with local LORS.” This supplemental testimony addresses each of
the visual mitigation measures suggested by the City of Milpitas, as directed by
the Committee Order.
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1) Milpitas suggests that the Applicant establish “an architectural character that
will provide a design theme that will not be regarded as obtrusive or
objectionable with regard to visual quality.”  The suggestion does not provide
detail on what type of design theme should be pursued, but indicates that “a
sound wall redesign could be a good start in this area.”   

In response to the sound wall suggestion, the Applicant proposes a revised
sound wall design. The revised plan, a copy of which is attached to this
testimony, (Figure 1) makes use of an articulated screening wall, berms, and
widened landscape areas. 

In brief, along the project’s southern and eastern perimeters, the revised
screening plan makes use of 12-foot high screening walls that are located on the
top of 5-foot high berms, creating a screen that is effectively 17 feet in height.
The lower 8 feet of the walls are solid masonry, and serve as a sound wall as
well as a screening wall. The solid portions of the wall will be made of precast
concrete panels, which will be tinted with a pale taupe color. The top 4 feet of
the walls consist of a lattice made of unpainted redwood that creates a partial
screen. Figure 2 includes an elevation drawing that provides a conceptual
representation of the wall’s appearance. The wood lattice was used for the top
portion of the walls to reduce the walls’ apparent mass, and to increase visual
interest by using an element made of a natural-appearing material that creates
a smaller scaled pattern, and which permits small glimpses of the features
behind it. The wall will consist of 16-foot long sections separated by concrete
vertical elements. These sections will be combined to create alternating wall
segments that will be 64-feet and 96-feet long, which will be articulated using 8
foot setbacks. The alternating panels and setbacks will break up the overall
mass of the wall, will create a sense of rhythm, and will create shadowing and a
sense of depth. 

A planting strip that varies in width from 25-feet to 33-feet or more will be
provided in the area in front of the screening wall. This area will include the
front slope of the 5-foot high berm on which the retaining walls will be located,
as well as a series of 3-foot high mounds located in front of the berms. The
configuration of the walls, berm, and planting mounds is illustrated by Figure
2, which includes a cross-section of a segment of the walls and planting zone.
This area in front of the walls will be planted in an informal, naturalistic
pattern using a mixture of trees and shrubs that include both evergreen and
deciduous species. A number of the species used in the planting scheme are the
same species found in the tree groupings that now exist in the area near the
project site, while the others are native and exotic species that are attractive,
fast growing, and aesthetically compatible with the other trees in the scheme
and with the surrounding landscape pattern. Plants of a variety of sizes will be
installed, including 15-gallon, 24-inch box and 36-inch box trees, and will create
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a composition which will, at the time of its installation, include trees up to 12
feet in height. Within 5 years, many of the trees will be 20 feet or more in
height.  Because of the placement on the berm or the 3-foot high planting
mounds, the effective height of these trees at 5 years will be 23 to 25 feet or
taller.

The 12-foot high screening wall will continue along the western side of the
project site as far as the southern edge of the PG&E switching station. Because
space is not available along this frontage of the project site for berming or a
landscape strip of expanded width, the screening wall will be located at grade.
As on the project site’s eastern and southern sides, the wall in this area will be
composed of 16-foot long sections that are grouped into longer segments.
Although these segments will be articulated, the setbacks will be relatively
shallow, reflecting the limited availability of space in this area. The area in front
of the western wall will be landscaped with a mixture species and plant sizes
similar to those that will be installed in the planting area along the site’s eastern
and southern perimeters.

The screening wall around the three visible sides of the LECEF site will provide
effective, immediate screening of the site’s lower elements. The wall’s visual
effect will be to hide the project’s many small, complex, ground level elements
from view, reducing the sense of visual clutter and increasing the facility’s
overall sense of visual unity, creating a composition that is more visually
neutral. In addition, with their bands of redwood latticework along the top,
their taupe coloring, and the rhythm and shadows created by the deep insets,
the walls will be attractive in their own right, and will help to establish a
positive architectural character for the facility. 

In addition to the screening wall revisions, the project’s proposed color
treatment has been modified slightly to improve the facility’s appearance and
integration into its setting. The power plant’s structures and major equipment
were originally proposed to be a neutral gray color. As a minor modification to
the color scheme intended as part of the response to the City of Milpitas’
suggestion for enhanced architectural treatment, the Applicant is proposing to
paint the HRSG stacks a subtle bluish-gray tone. Use of a slightly contrasting
color for the stacks is intended to increase the level of articulation in the
facility’s overall composition that will add visual interest and reduce the
composition’s apparent mass. In addition, the color selected is one that will
enhance the integration of the stacks into backdrop.

2) Milpitas suggests that the “landscape proposal should be revised.” As noted
above, the landscape plan would be revised to accommodate the revised
screening wall approach.  This revised plan addresses Milpitas’ suggestion for
a revised landscape proposal in that the significantly increased widths of the
planting strips on the project’s southern and eastern edges provide ample space



Los Esteros Critical Energy Facility Supplemental Testimony

SUPPLEMENTAL VISUAL RESOURCES TESTIMONY 29

for planting mounds and an irregular, naturalistic landscape composition that
will blend with its surroundings.

3) Milpitas suggests the tree planting schedule be revised to enable the
perimeter landscaping to be installed at the beginning of construction rather
than at the end.  For projects with a several year construction period, this
strategy makes some sense, and can permit landscaping to achieve a
perceptible level of growth before the project goes into operation. The
Applicant routinely adopts this approach for projects with longer construction
timelines. For projects like LECEF where the construction period is relatively
short (5 to 6 months), the amount of additional growth that could be achieved
by planting at the time construction begins would be very limited and would
make little noticeable difference. Therefore, an early planting schedule will be
implemented only to the extent feasible such that it would not cause additional
logistical difficulties and/or schedule delays by having a finished landscape
area in the way of construction activities. To achieve the objective that is
assumed to have motivated Milpitas to make this suggestion, the landscape
plan specifies that a mix of trees of various sizes be used at the time of project
installation. This mix includes 24-inch and 36 inch-box trees, which are visibly
larger at installation than the 15-gallon trees that are more normally used in
landscape installations of this type.

4) Milpitas suggests the “placement of the facility should be changed…to see if
a better organization would minimize the visual impact without reducing the
operation of the plant.”  The power plant’s layout and orientation were
carefully designed to reflect both operational and visual considerations, and are
not proposed for revision.  Modification to the site orientation would require
new, and time-consuming, air quality and noise analyses, along with revised
visual simulations and would necessitate re-engineering of the facility, which is
currently approximately 95 percent complete.  

5) Milpitas suggests exploring “the option of building a portion of the facility
below grade.”  Similar to the suggestion for re-orientation of the site plan, this
suggestion would require new air quality and noise analyses, along with
revised visual simulations.  In addition, new geotechnical and groundwater
analyses would be required to determine if such an option is even feasible.
Because the project site is located at a low elevation that is close to San
Francisco Bay and one of the region’s major creeks, it can be anticipated that a
below-grade installation on this site would engender substantial groundwater
and drainage issues. For example, Section 8.14.11 of the Water Resources
chapter of the AFC indicates that the project site is characterized by a relatively
high ground water level, with a ground water table that can be expected to be
found at 5 to 7 feet below the ground surface. Because of these conditions, the
engineering challenges and additional costs entailed in building the project 15
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to 20 feet below grade as suggested by the City of Milpitas would be
extraordinary.  To build the facility below groundwater and sea level would
result in construction techniques similar to those employed in building major
bridge footings, such as the Golden Gate and Bay Bridges.  

6) Milpitas suggests that the power plant design be integrated with the PG&E
Los Esteros substation, suggesting that “This might consolidate the visual
character of both facilities into one compact complex. Essentially, the
consolidation of the two facilities into “one compact complex” will already be
taking place in that the two facilities will be immediately adjoining and will be
about as close to each other as is feasible. Both facilities will be landscaped on
three sides, creating the appearance of a single complex of electrical equipment
surrounded by a mass of screening vegetation.

C.   Consistency with LORS

Compressed Construction Schedule

The night lighting effects associated with the compressed construction schedule
will not conflict with the provisions of any LORS that are specific to visual
resource issues. 

Additional Mitigation Suggested by Milpitas

In its Order removing LECEF from the four-month process, the Committee
implies that the project is not consistent with local LORS. Although the
Committee does not specifically state which LORS the project is not in
compliance with, the Committee recommends that the Applicant consider
measures that the City of Milpitas has recommended to “…develop an
appropriate mitigation plan to screen the proposed project consistent with local
LORS.” (Los Esteros AFC Committee, Order to Remove AFC from Four-Month
Process and to Adopt Twelve-Month Schedule, p.3).

The Committee’s impression that the project is in conflict with City of San Jose
LORS in a way that might create a finding of a significant visual impact is
presumably based on erroneous assertions made by the City of Milpitas. For
example, the Milpitas Opening Brief asserts that  “The Staff
Assessment…concedes that, without the U.S. DataPort, the project would be
inconsistent with 15 policies of the City of San Jose General Plan and the Alviso
Master Plan. Dr. Clay’s testimony confirms this view.” (Milpitas Opening Brief,
p.6).  This statement is misleading. First, Milpitas fails to place Staff’s finding of
inconsistencies with 15 policies in its full context. Milpitas states that Staff
“…tries to wave away the problem (of inconsistency with LORS) by stating:
‘However, the visual impacts producing project inconsistencies with local
LORS would be mitigated to less than significant levels with timely and
effective implementation of staff’s conditions of certification.’” In this case, it is
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Milpitas that is doing the waving away. Staff’s summary conclusion that the
impacts producing the project inconsistencies with San Jose’s LORS would be
mitigated to less than significant levels is based on a detailed analysis that Staff
presents in Table 3 on pages 4.12-19 through 4.12-29 of the Staff Assessment’s
Visual Resources chapter. This analysis evaluates each of the LORS in detail,
and assesses the extent to which the project would conform to the LORS. It also
identifies the ways and the extent to which proposed mitigation measures
would bring the project into compliance. 

Milpitas’ statement that Dr. Clay’s analysis confirms the view that the project
would be inconsistent with the 15 San Jose policies identified by Staff is
demonstrably false. As has been well substantiated in the Applicant’s and
Staff’s briefs, Dr. Clay did not conduct an analysis of the project’s visual
impacts, and thus has no factual basis on which to reach conclusions about the
these impacts. Furthermore, and most pertinently, the record does not show
that Dr. Clay evaluated all 15 policies for which Milpitas claims his analysis
supports findings of project inconsistency. Review of Dr. Clay’s written
testimony finds mention of two policies from the San Jose General Plan;  in
addition, it includes a passage from the discussion accompanying the General
Plan’s Scenic Routes and Trails diagram that sets out generalized design
objectives. (Clay testimony, Section IV.E). Review of Dr. Clay’s exposition on
these policies reveals that it is based only on his own personal interpretation of
the policies and Plan language. The tone of Dr. Clay’s review of the project’s
relationship to these policies is more one of an uninformed outsider than a
systematic assessment based on an understanding of the physical aspects of the
project in its setting, and the ways in which the policies are applied by the local
jurisdiction. It is notable that his testimony includes  no reference to
conversations with San Jose City Planning staff about how these policies are
generally applied, to reviews of how these policies have been applied to other
projects, or more specifically, to how these policies were applied to the US
DataPort project of which the LECEF is a part. 

In contrast to Dr. Clay’s interpretation of the meaning of San Jose LORS, the
City of San Jose has stated that its General Plan policies should be interpreted
such that only a substantial or significant impact to scenic qualities results in
noncompliance.5   Therefore, under San Jose’s interpretation of its own General
Plan, supposed inconsistencies with portions of its General Plan will not result
in the project’s noncompliance with local LORS, unless such inconsistency
results in a significant impact.  

That Milpitas believes that any inconsistency with LORS requires that the
Committee find that the project is not compatible with local LORS is not

                                                     
5 Supplement to Staff Assessment, 4.5-2.
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germane.  San Jose’s General Plan policies were meant to guide its own
development and growth.  For that reason, the Commission has generally
deferred to a local agency’s interpretation of its own local ordinances.6   
Milpitas’ interpretation of San Jose’s General Plan policies is, therefore,
irrelevant.  Under San Jose’s own interpretation, there is no inconsistency
between its General Plan policies and the LECEF design that was originally
proposed. Findings of consistency with the General Plan and the Alviso Master
Plan were made by the City when it approved the US DataPort/LECEF project.
Therefore, consideration of the additional visual mitigation measures
suggested by the City of Milpitas, except for the sound wall revision, is not
necessary to assure compliance with City of San Jose’s LORS.

To assist the Committee in gaining assurance that the project will not conflict
with City of San Jose visual LORS in a way that could lead to a conclusion that
the conflicts are so substantial as to produce a significant visual impact, we
have prepared the accompanying table (Table 1). This table reproduces the
analysis of each of the local visual resource LORS potentially applicable to
projectthat was presented by Staff in the Staff Report as Visual Resources Table
3. This table includes an additional column in which supplemental consistency
assessment is presented for the LECEF project, under both the with and
without US DataPort conditions.  As shown in the table, substantial consistency
with San Jose visual LORS is achieved by the project, with the implementation
of proposed Conditions of Certification. 

III. PROPOSED LICENSING CONDITIONS

Compressed Construction Schedule

The Applicant believes that the construction mitigation requirements proposed
by the Commission staff in Proposed Condition of Certification VIS-1 in the
Staff Assessment will provide partial mitigation of the visual impacts of the
compressed construction schedule. To provide more complete mitigation, we
recommend that language be added to Condition of Certification VIS-1 which
states: “Prior to the start of construction, the project owner shall submit a
written plan to the CPM for review and approval that summarizes the
measures that will be undertaken to illuminate construction activities on the
site in a way that meets all safety requirements, but which minimizes adverse
effects on sensitive off-site viewers.”

                                                     
6 Metcalf Final Decision, 330.
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Additional Visual Mitigation Suggested by City of Milpitas

If the Commission decides to pursue the additional visual mitigation suggested
by the City of Milpitas, further revisions of Condition of Certification VIS-3 will
be required. 

IV.  CONCLUSION

Compressed Construction Schedule

To provide the Commission with a sense of certainty that the lighting
associated with the project’s nighttime construction activities will not create
significant impacts for sensitive viewers located off-site, an amendment to SA
Condition of Certification VIS-1 has been proposed. With implementation of
this revised Condition, the impacts of nighttime lighting associated with the
project’s accelerated construction schedule will be kept to a level that is less
than significant.

Revised Visual Mitigation Plan

The Applicant proposes revisions to the visual mitigation plan to respond in a
substantial and meaningful way to the suggestions offered by the City of
Milpitas. The City of San Jose had already found the original project screening
design to be in compliance with the City’s visual LORS. Implementation of
these additional mitigation measures will maintain the project’s compliance
with San Jose’s LORS. If the Commission accepts the above proposed design
measures, Condition of Certification VIS-3 will need to be modified as follows:

VIS-3 The project owner shall provide landscaping that is effective in
screening the majority of structural forms (not the upper portions of the
stacks) from the following key viewing areas: (a) SR-237 and the
existing bicycle trail to the south, (b) Zanker Road to the west, and (c)
the proposed Bay Trail alignments to the east (Reach 1) and north
(Reach 2). Landscaping may be coordinated with the proposed PG&E
Los Esteros Substation to take advantage of the proposed substation’s
landscaping.  However, trees and other vegetation must be
strategically placed and of sufficient height and density to achieve
maximum effective screening of the proposed project structures as
soon as possible.  In screening project facilities, care must be taken in
siting vegetation plantings to avoid blocking vista views of distant
ridgelines (for an example, see simulation presented as VISUAL
RESOURCES Figure 7).

Protocol: The project owner shall submit a landscaping plan consistent with
the visual simulation provided as VISUAL RESOURCES Figure 7 to the
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CPM for review and approval and the City of San Jose for review and
comment.  The Plan shall include:

a) 11”x17” color simulations of the proposed landscaping at 5 years as
viewed from KOPs 1 and 2; and

b) a detailed list of plants to be used and times to maturity given their size
and age at planting.

The project owner shall not implement the plan until the project owner
receives approval of the submittal from the CPM.  However, the
planting must be completed by start of project operation. 
Verification: Prior to first turbine roll and at least 60 days prior to
installing the landscaping, the project owner shall submit the plan to
the CPM for review and approval and the City of San Jose for review
and comment.

If the CPM notifies the project owner that revisions of the submittal are
needed before the CPM will approve the submittal, within thirty (30)
days of receiving that notification, the project owner shall prepare and
submit to the CPM a revised submittal.

The project owner shall notify the CPM within seven (7) days after
completing installation of the landscaping, that the landscaping is
ready for inspection.”

The VIS-3 provision that “Screening vegetation must be comprised of
evergreen species…” conflicts with the City of Milpitas’ recommendation that
the landscape plan be revised to “…establish a character statement more like
that of the existing natural vegetation along the linear corridor just north of the
site” and that the landscaping be oriented to helping the project blend in with
the surrounding vegetation. The vegetation Milpitas refers to is composed of
both evergreen and deciduous species. To assure visual consistency with the
surrounding landscape pattern, the proposed planting plan specifies a mix of
evergreen and deciduous species that are appropriate to the setting. If only
evergreen species were used, as VIS-3 now requires, the plantings would
contrast rather than blend with the surrounding landscape pattern. If the
specification of “evergreen species” is not eliminated from VIS-3, it will not be
possible to achieve compliance with the landscape objectives that the City of
Milpitas has recommended.

The VIS-3 provision that “Screening vegetation must be … provided on all four
sides of the proposed project” conflicts with the City of Milpitas’
recommendation that the LECEF design integrate with the design of Los
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Esteros Substation that PG& E will be developing on land bordering the project
site on the north. VIS-3’s specification of landscaping on all four sides of the
project site would require landscaping on the side of the site that borders the
substation. Landscaping placed in this area would not serve a practical
function because the substation itself and the landscaping planned along the
substation’s northern perimeter will screen any views from the north toward
the power plant that might become available to the public at such time as the
trail proposed along the northern edge of the US DataPort site is developed.  In
addition, landscaping along the northern edge of the LECEF site would
visually separate the power plant from the substation, and would undercut the
proposed plan, which treats the two facilities as a single complex of electrical
facilities, the outer edges of which are surrounded by a landscaped border. 
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